DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
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AND | NSPECTCRS,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case

on August 8, 2000, at Stuart, Florida, before J. D. Parrish, a

desi gnated Adm nistrative Law Judge of the Division of

Adm ni strative Hearings.

For

For

Petiti oner:

Respondent :

APPEARANCES

Dorota Trzeci ecka, Esquire
Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street
Tal | ahassee, Florida 32399

M chael A. Rodriguez, Esquire
County Attorney's Ofice

2401 Sout heast Monterey Road
Stuart, Florida 34996

Leif Grazi, Esquire

LAW CFFI CES OF GRAZI & G AN NO, P. A
217 East Qcean Boul evard

Stuart, Florida 34995



STATEMENT OF THE | SSUES

Whet her the Respondent committed the violation alleged and,
if so, what penalty should be inposed.

PRELI M NARY STATEMENT

The Petitioner, Departnent of Business and Professional
Regul ation (Departnent), filed an Adm nistrative Conpl aint
agai nst the Respondent, Janes L. Brown, on Novenber 2, 1998. The
conplaint alleged that the Respondent viol ated Section
468.621(1)(f), Florida Statutes. More specifically, the
conplaint alleged that the Respondent filed a false record by
initialing inspections reports prior to being licensed to do so.
The Respondent tinely filed an Election of Rights disputing the
all egations of fact and requested a formal hearing. The matter
was forwarded to the D vision of Adm nistrative Hearings for
formal proceedi ngs on Decenber 23, 1998.

The case was placed in abeyance during a tinme when the
parties attenpted to reach a settlenment. After the parties
stipul ated settl enent agreenent was rejected by the Board, the
matter was reschedul ed for final hearing for August 8, 2000.

This case was heard concurrently with Departnent of Business and

Pr of essi onal Regul ati on, Buil ding Code Adm nistrators and

| nspectors Board v. Bobby T. Chanbers, DOAH Case No. 99-4892. A

separate Recommended Order has been entered in that natter. The
record of both cases will be forwarded to the Departnent

t oget her.



At the hearing, the Petitioner presented testinony from
Martin A. Joyce, Jr.; Charles Sabin, and Robert Hol sclaw. The
Petitioner's Exhibits 1 through 4 and 7 through 10 were adm tted
into evidence. Oficial recognition was taken of the provisions
of lawcited in the record. The Respondent presented testinony
fromBartley D. Stuart and Kevin Henpel.

The Transcript of the proceeding was filed with the Division
of Adm nistrative Hearings on August 30, 2000. The Petitioner
was granted leave to late-file a Proposed Reconmmended Order. Al
proposed orders have been fully considered in the preparation of
this order.

FI NDI NGS OF FACT

1. The Petitioner is the state agency charged with the
responsi bility of regulating building code adm nistrators and
i nspect ors.

2. At all tinmes material to the allegations of this case,
t he Respondent was either an applicant for licensure or held a
bui l di ng i nspector |icense, |license nunber BN 0002765.

3. At all tinmes material to this case, the Respondent was
enpl oyed by the Martin County Building Departnent as a Buil ding
| nspector.

4. Harriet R Edwards owns a residence |ocated at 2595
H ckory Avenue, Jensen Beach, Florida. This hone is located in

Martin County, Florida.



5. At sone point in early 1996, it became Ms. Edwards'
desire to construct an addition to her residence. She retained a
contractor to performthe work and returned to Chio during the
time of the construction.

6. Wien Ms. Edwards returned to Florida she was
dissatisfied with the quality of the work. M. Joyce,

Ms. Edwards' friend, expressed that they had expressed a desire
for, and requested only, a high quality of work for the addition
to Ms. Edwards' hone.

7. Upon investigation it was di scovered that the permt
card | ocated at the construction site had been initialed by the
Respondent. All of the inspections listed on the permt card
occurred prior to Decenber 17, 1996.

8. The Respondent was issued a provisional license to
perform buil ding i nspections on or about Decenber 17, 1996.

9. Al of the inspections initialed by the Respondent had
been perfornmed by anot her inspector enployed by the Martin County
Bui | di ng Departnent, Bobby T. Chanbers. M. Chanbers was fully
licensed at the tinmes of the inspections and acted as the
Respondent's training supervisor.

10. The Respondent acconpanied M. Chanbers during a
training period during which time M. Chanbers was to instruct
t he Respondent in the procedures and practices of the Martin

County Buil di ng Departnent.



11. At all times naterial to the allegations of this
conplaint, the Martin County Buil ding Departnent all owed
unl i censed enpl oyees to assist its inspectors at construction
sites. Such enpl oyees were authorized to initial permt cards
and to radio to the main office the information regarding
i nspections perforned at the job sites. Because of this inform
and haphazard reporting systemthe official records maintained by
the County falsely reflected that the Respondent had perforned
the inspections listed in this Admnistrative Conplaint. He did
not. The records were maintained inaccurately.

12. By initialing the permt card and transmtting the
information to the County, the Respondent was performng his
duties as an enployee-in-training and as directed by his
supervisors. The Respondent did not intend to mslead officials
and did not intend to file a false report required by | aw

13. As a result of the flawed training systemused by the
Martin County Building Departnent, this Respondent initialed
permt docunments prior to |icensure.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
pr oceedi ngs.

15. The Petitioner bears the burden of proof in this cause
to establish by clear and convincing evidence the allegations of

the viol ati on.



16. Section 468.621(1), Florida Statutes, provides, in
pertinent part:
(1) The followi ng acts constitute grounds

for which the disciplinary actions in
subsection (2) may be taken:

* * *

(f) Mking or filing a report or record
whi ch the certificatehol der knows to be
fal se, or know ngly inducing another to file
a false report or record, or know ngly
failing to file a report or record required
by state or local |law, or know ngly inpeding
or obstructing such filing, or know ngly
i nduci ng anot her person to inpede or obstruct
such filing.

17. The Petitioner has failed to establish that this
Respondent knowingly filed a false report. 1In this case the
cl ear and convincing evi dence established that this Respondent
was following the instructions and training given to him The
County supervisors directed the instant conduct. This Respondent
shoul d not face adm nistrative penalties due to a
m sconmmuni cation in the recording of the nanme of the person who
actually perfornmed the inspections. M. Chanbers admtted he
performed the inspections described in this case. The
Respondent's conduct in this case was in accordance with the
enpl oyer's directives and was not an attenpt to obstruct the
accurate filing of required inspection records.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is RECOWENDED t hat the Departnent of Business and



Pr of essi onal Regul ati on, Buil ding Code Adm nistrators and
| nspectors Board, enter a final order dism ssing the
Adm ni strative Conpl ai nt agai nst this Respondent.

DONE AND ENTERED this 23rd day of Cctober, 2000, in

Tal | ahassee, Leon County, Florida.

J. D. Parrish

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of Cctober, 2000.

COPI ES FURNI SHED

Dorota Trzeci ecka, Esquire
Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street
Tal | ahassee, Florida 32399

M chael A. Rodriguez, Esquire
County Attorney's Ofice

2401 Sout heast Monterey Road
Stuart, Florida 34996

Leif Grazi, Esquire

LAW CFFI CES OF GRAZI & G AN NO, P. A
217 East Qcean Boul evard

Stuart, Florida 34995



Ant hony B. Spivey, Executive Director
Bui | di ng Code Adm nistrators
and | nspectors
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Bar bara D. Auger, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.



